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(July 2009)

The Scheduled Tribes and Other Traditional Forest Rights Act, notified on December 31, 2007, is intended to give legal protection to forest dwellers' rights.  Unfortunately, the Ministry of Environment and Forests has been flagrantly violating this law in order to divert forest lands for use by companies and government agencies.  Despite this being repeatedly brought to the Ministry's notice, including by letters from political leaders, various press reports and public protests, these violations are continuing.   882 projects were granted final forest clearance in 2008 alone and almost 300 have been granted final clearance this year.  According to sources, it is clear that in practically none of these clearances was the Forest Rights Act taken into account. 

Relevant Provisions

Several provisions of the Forest Rights Act are relevant to the diversion of forest land for non-forest use:

1. Section 4(5) of the Act bars the removal of any forest dwelling Scheduled Tribe or other traditional forest dweller from forest land prior to the completion of the process of recognition of rights.  The phrase "save as otherwise provided" refers to other provisions in the Act, not to provisions in other statutes (after all, in the latter case, this protection would then become meaningless).  Hence, until recognition of rights is complete, no person who satisfies the requirements of being an FDST or OTFD can be evicted or removed.  This protection therefore bars any displacement of forest dwellers in any project area, so long as the land was forest land as on January 1, 2008, until the completion of the rights recognition process.  

2. Section 3 of the Act recognises various rights of forest dwellers over forest land, minor forest produce, etc.  Section 4(1) vests these rights in forest dwellers on the date of commencement of the Act.  Since rights include not only the right to land but also to minor forest produce or other forest resources, it would be illegal to divert these lands without following  due process of law in order to acquire these rights.

3. Sections 3(1)(i) and 5 of the Act recognise the right and power of forest dwelling communities to protect and manage their community forest resources.

Granting clearance for projects that would result in denial of these rights, especially if done before the process is complete, would hence be a violation of the Forest Rights Act.  

Responsibility of the Ministry to Comply with Forest Rights Act


The Ministry often argues that it is only granting clearance on the basis of the Forest (Conservation) Act, and it is the responsibility of other authorities to ensure that the Forest Rights Act is complied with.  Indeed,  it appears that the Ministry has, in a few “in principle” clearances recently, included a reference to the Forest Rights Act as a “condition” to be satisfied after grant of in principle clearance. The following should however be noted:

· Form “A” of the Forest (Conservation) Rules, 2003, itself requires that the application for forest clearance must take into account the number of people who will be displaced or impacted by the project.  Those who have rights under the Forest Rights Act are clearly those who will be displaced / impacted.  How then can this question be answered until the Act is implemented in the area?  Moreover, can forest clearance, even at the in principle stage, be legitimately decided upon without the required information on the rights and uses of the surrounding people in that forest area?  

· The MoEF and its Forest Advisory Committee are the only existing authorities that decide upon whether or not an area of forest land should be used for a non-forest purpose.  Once clearance is granted, no other existing authority has the power to reverse that decision.   Those who even may get rights under the Act have no forum for having their objections to diversion of the land addressed.  The grant of clearance – including in principle clearance -  presents all other authorities and the concerned forest dwellers with a fait accompli.  Such a power hence has to be exercised only after taking all impacts of diversion into account.

· The grant of in principle or final clearance prior to the recognition of rights has a chilling effect on the rights process and creates a major incentive to authorities to bypass or ignore that process, in order to ease the transfer of forest land.  For instance, it is understood that the Forest Rights Act has mostly not been implemented in the areas slated for diversion for mining or other purposes; confirmed reports have been received regarding the States of Orissa, Chhattisgarh, Jharkhand, Goa and Andhra Pradesh.  In many such areas, claims are not being received, gram sabhas not being called and committees not processing claims under the Act. 

In sum, it is important that the Ministry also be seen to be in compliance with the government's mandate and with the law.  

Required Actions by the Ministry


The following steps can be taken by the Ministry in this regard:

1. All in principle and final forest clearances should be granted only after the rights recognition process under section 6 of the Act is complete in the concerned area.

2. The State government should be required to show that the process is complete.  The Ministry should not proceed on the basis of government assurances that there are no eligible forest dwellers in the area, that no claims have been received, or that no forest rights are being exercised.  It should be noted that people are exercising rights in almost all forest areas in India, outside of very remote regions.  The question of whether these persons are eligible and whether these rights are protected can only be decided through the process under the Forest Rights Act.

3. As such, clearance should only take place when there is a certification that the process in the area was undertaken fairly and completely, and pending complaints  / appeals should have been dealt with.  This certification could best be obtained in the form of gram sabha resolutions stating that all claims have been filed and processed.    

4. Once rights are recognised, clearance should only be granted in a manner aimed at minimising the violation of those rights and subject to community consent for such violations.  

5. Diversion of forest lands controlled or used by communities would also generally have to be subject to their consent as statutory authorities under sections 3(1)(i) and 5 of the Act.

