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ILLEGAL NOTIFICATION OF “CRITICAL TIGER HABITATS” AND “CRITICAL WILDLIFE HABITATS” BY MINISTRY OF ENVIRONMENT AND FORESTS 

Consequences for Adivasis and Other Forest Dwellers – Illegal Violation of Their Rights

In December of 2007, the Ministry of Environment and Forests used its powers under the Wild Life (Protection) Act of 2006 to notify “critical tiger habitats” in all the existing tiger reserves in the country (as well as eight new ones).   The notification of these habitats was done in flagrant violation of the law.  The Ministry is now intending to shortly begin notifying “critical wildlife habitats” under the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006 (the Forest Rights Act).

These illegal notifications have led to increased repression against forest dwellers in tiger reserves across the country and to violations of their rights.  In Kalakkad-Mundanthurai Tiger Reserve in Tamil Nadu, notices were issued on May 26th threatening to evict people – though the notices themselves are illegal under the Forest Rights Act.   In several reserves across the country – including Kalakkad Mundanthurai and Mudumalai (Tamil Nadu), Panna (Madhya Pradesh), Tadoba (Maharashtra), and Sariska (Rajasthan) - efforts at relocation have already begun, even though such efforts are illegal at this time.  There are reports of intensified harassment in several other tiger reserves across the country.  

If this harassment is to be stopped, these illegal notifications must be immediately withdrawn.  The Ministry's actions amount to nullifying section 4(2) of the Forest Rights Act, 2006, and are in flagrant violation of section 38V(4) and 38V(5) of the amended Wild Life (Protection) Act.

What is a “critical tiger habitat” or a “critical wildlife habitat”?

In India, the Forest Department has often claimed that there is a need for “inviolate spaces” - i.e areas free of all human activity – for the protection of certain large species of wildlife.  Internationally there has been a great deal of debate on whether such areas are necessary, but they continue to be a key part of conservation strategies in India.  


However, the practice of “resettlement” (removing people from protected areas in order to create these “inviolate spaces”) in India has been done in a highly unscientific, corrupt and coercive manner.  People have been forced to move with no or very little compensation, often with no evidence at all that their presence was having any negative effect on wildlife. Many environmentalists, including the Tiger Task Force and most senior conservationists, have strongly criticised these practices.  The tribal and forest rights movements also opposed such actions and resisted such forced relocation.   As a result, both the Forest Rights Act 2006 and the 2006 amendment to the Wild Life (Protection) Act introduced new safeguards regarding relocation of people.  


Under these new laws, relocation can only take place in “critical tiger habitats” or “critical wildlife habitats” - areas where it is scientifically established on a case by case basis, that continued human presence could lead to irreversible damage to wildlife or it’s habitat - and even then only subject to the consent of those to be relocated.  The laws also require a transparent, scientific and democratic process for identifying such areas in consultation with the people likely to be relocated. This procedure, now an integral part of law, has been thrown to the winds by the Ministry of Environment and Forests and the State Forest Departments.  

What are the legal provisions concerning “critical tiger habitats” and “critical wildlife habitats”?


In 2006, the Wild Life (Protection) Act was amended to include “tiger reserves” as a separate category of protected area (alongside national parks, sanctuaries, conservation areas and community reserves). Section 38V(4) of the amended Act defined a tiger reserve as consisting of two parts: 1) a “buffer zone” in which  people and tigers will coexist, and the livelihood interests of the people must be protected; and 2) a “critical tiger habitat” which is to be kept “inviolate.”   The definition of a “critical tiger habitat” is provided in Explanation (i) to section 38V(4):

For the purposes of this section, the expression “tiger reserve” includes:—

(i)  core or critical tiger habitat areas of National Parks and Sanctuaries, where it has been established, on the basis of scientific and objective criteria, that such areas are required to be kept as inviolate for the purposes of tiger conservation, without affecting the rights of the Scheduled Tribes or such other forest dwellers, and notified as such by the State Government in consultation with an Expert Committee constituted for the purpose;

Section 38V(5) then goes on to add:

(5) Save as for voluntary relocation on mutually agreed terms and conditions, provided that such terms and conditions satisfy the requirements laid down in this sub-section, no Scheduled Tribes or other forest dwellers shall be resettled or have their rights adversely affected for the purpose of creating inviolate areas for tiger conservation unless – 

(i) the process of recognition and determination of rights and acquisition of land or forest rights of the Scheduled Tribes and such other forest dwelling persons is complete;

(ii) the concerned agencies of the State Government, in exercise of their powers under this Act establishes with the consent of the Scheduled Tribes and such other forest dwellers in the area, and in consultation with an ecological and social scientist familiar with the area, that the activities of the Scheduled Tribes and other forest dwellers or the impact of their presence upon wild animals is sufficient to cause irreversible damage and shall threaten the existence of tigers and their habitat;

[...]

The other conditions are that resettlement must provide a livelihood (section 38V(5)(iv)), that the people of the area consent to the relocation (section 38V(5)(v)), and that all facilities must be provided at the relocation site before any rights are interfered with.


Section 4(2) of the Forest Rights Act, 2006, provides similar conditions on any relocation from any critical wildlife habitat – not just in the case of tiger reserves.  There are some small variations between the two statutes but the substance is the same.  The full text of sections 38V(4) and 38V(5) of the Wild Life (Protection) Act and section 4(2) of the Forest Rights Act are attached.

But how were critical tiger habitats actually identified?


On October 25, 2007, the Ministry of Environment and Forests issued a set of guidelines to the State governments concerning the identification and notification of “critical wildlife habitats” and “critical tiger habitats.”  These guidelines were issued under the Scheduled Tribes and Other Forest Dwellers (Recognition of Forest Rights) Act, 2006, and the Wild Life (Protection) Act (as amended in 2006).  These guidelines were illegal, for reasons explored below.


However, on November 16, 2007, in violation of the Ministry’s own guidelines issued on 25.10.2007, Dr. Rajesh Gopal (Member Secretary of the National Tiger Conservation Authority) issued a separate letter to the State governments providing for setting up “Expert Committees” under the Wild Life (Protection) Act.  In December of last year, the Ministry of Environment and Forests proceede to notify “critical tiger habitats” in most of the tiger reserves across the country, including in the recently constituted new tiger reserves.  


The letter from the TCA was even more illegal than the guidelines, for the following reasons:

· Even though the Ministry had issued guidelines for declaration of critical tiger habitats barely three weeks earlier, the letter violated these guideilnes.  These committees were constituted differently from those in the Ministry guidelines, which were and are still in force.  The Committees constituted by this letter did not satisfy the requirement in the Wild Life (Protection) Act for consultation with an independent ecological and social scientist before the area is declared to be inviolate.

· Section 38V(4) of the Wild Life (Protection) Act requires that critical tiger habitats should be notified on a case by case scientific basis, which has been flagrantly violated.  The letter granted 10 days’ time for this exercise – obviously far too short – and arbitrarily laid down that the area of all critical tiger habitats should be at least 800-1000 sq km.  This was in direct contradiction to the Act.  The notifications contain no reference to any site specific scientific and objective criteria/studies of the area for this purpose, only generic references to an all India study that did not take into account the conditions in any particular tiger reserve.

· As a result, most of the notifications of critical tiger habitats consist essentially of notifications of the whole of existing tiger reserves as critical tiger habitats.  This violates the whole purpose of sections 38V(4) and 38V(5) of the Wild Life (Protection) Act, which were intended to provide for an open, transparent and democratic process for identifying and declaring critical tiger habitats.

· Moreover, in order to decide that any such area must remain inviolate (i.e in order to decide that it is indeed a “core or critical tiger habitat”), under section 38V(5)(ii) of the Wild Life (Protection) Act, 2006, the consent of Scheduled Tribes and other forest dwellers in the area should have been taken.  This obviously could not have been done within the time available, and none of the State government applications for critical tiger habitat notifications makes any reference to even consultation with (leave alone the consent of) the local communities.

In addition it should also be noted that the earlier Ministry guidelines of October 25, 2007, were themselves illegal because they were issued prior to the notification of the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act and in complete violation of its scheme of operation.  Section 2(b) of the Act clearly states that the determination of critical wildlife habitats will take place only “in accordance with the procedural requirements of sections 4(1) and 4(2)”, which recognise the rights of forest dwellers.  Moreover, section 4(2) requires that, declaration of critical wildlife habitats shall only take place for areas where the government has concluded that the activities and presence of forest rights holders shall cause irreversible damage thereby threatening the existence of wildlife and its habitat. How was this to be done prior to the determination of who has forest rights, a process that will take at least the next two years?   Despite this illegality, it is learned that the Ministry of Environment and Forests intends to shortly notify critical wildlife habitats in several protected areas as well.


Indeed it is learned from the press that a Parliamentary privilege motion against the Secretary, Ministry of Environment and Forests, is pending in the Privileges Committee of the Rajya Sabha in connection with the guidelines of 25.10.2007.

Illegal relocation efforts in the tiger reserves


In February 2008, the Director (Project Tiger) issued a new set of guidelines for Project Tiger.  Paragraph 4.9 of that set of guidelines (attached as Annexure II) spells out the method of relocation from tiger reserves.   The guidelines are in flagrant violation of the law.  They make no reference to the following legal requirements:

· Recognition of rights under the Forest Rights Act, 2006, must be complete (section 38V(5)(i) of the Wild Life Act and section 4(2)(a) of the Forest Rights Act);

· Scientific evidence must be provided of irreversible damage to wildlife from human activities (section 38V(5)(ii) and (iii) of the Wild Life Act and section 4(2)(b) and (c) of the Forest Rights Act);

· No relocation can take place without the consent of the affected communities (section 4(2)(e) of the Forest Rights Act and section 38V(5)(v) of the Wild Life Act);

· The rehabilitation package must provide not just compensation but a livelihood to those relocated (section 38V(5)(iv) of the Wild Life Act and section 4(2)(d) of the Forest Rights Act).

Instead, the new guidelines simply provide that in every tiger reserve, an area of 800 - 1000 sq km should be set apart as “inviolate” and people should be relocated from there.  The “packages” offered consist of either providing a lump sum cash compensation of 10 lakhs per head or a comprehensive package including agricultural land, etc.  Needless to say, in every instance reported from a tiger reserve, only the cash compensation is being offered by the Forest Department to the people.  It should be noted that such compensation in no way provides a livelihood to those affected.


In short, the Ministry of Environment and Forests is behaving like the Forest Rights Act and the 2006 amendment to the Wild Life (Protection) Act do not exist.  It is instead assuming that the Forest Department retains the power to resettle anyone on the basis purely of adminsitrative fiat and cash compensation.


In practically all tiger reserves – we have confirmed information from Kalakkad Mundanthurai and Mudumalai (Tamil Nadu), Panna (Madhya Pradesh), Tadoba (Maharashtra), and Sariska (Rajasthan) – the Forest Department has initiated procedures for relocating people, even though rights recognition is far from complete in any of these areas.  The Department is promising the 10 lakhs cash compensation but no alternate livelihood.  There is frequent harassment of people in order to push them into accepting the cash compensation and allowing themselves to be relocated.  


In most instances, State forest officials say they are under pressure from the Central government and Project Tiger to push ahead with this illegal relocation as fast as possible.  In short, the steps forward in the law are being totally ignored and the Ministry wishes to behave like it has no accountability to Parliament or to the law of the land.  

What should be done?

· The illegal notifications of critical tiger habitats across the country should be withdrawn.

· The illegal guidelines of the Ministry dated 25.10.07, the illegal letter from the Director (Project Tiger) dated 16.11.07, and the illegal revised guidelines for Project Tiger dated February 2008 should all be withdrawn.

· After recognition of rights under the Forest Rights Act, 2006, is complete in all concerned areas, new guidelines should be issued that comply with the requirements of the law.

· Prosecution should be initiated against Forest Department officials and their seniors who have violated the requirements of the law, as per section 7 of the Forest Rights Act, 2006.

ANNEXURE I

Relevant Sections of the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006 and the Wild Life (Protection) Act, 1972 (as amended in 2006)

Wild Life (Protection) Act, 1972

(Sections 38V(4) and Section 38V(5))

(4) Subject to the provisions contained in this Act, the State Government shall, while preparing a Tiger Conservation Plan, ensure the agricultural, livelihood, developmental and other interests of the people living in tiger bearing forests or a tiger reserve.

Explanation.— For the purposes of this section, the expression “tiger reserve” includes:—

(i)  core or critical tiger habitat areas of National Parks and Sanctuaries, where it has been established, on the basis of scientific and objective criteria, that such areas are required to be kept as inviolate for the purposes of tiger conservation, without affecting the rights of the Scheduled Tribes or such other forest dwellers, and notified as such by the State Government in consultation with an Expert Committee constituted for the purpose; 

(ii)  buffer or peripheral area consisting of the area peripheral to critical tiger habitat or core area, identified and established in accordance with the provisions contained in Explanation (i), of section 38V(4), where a lesser degree of habitat protection is required to ensure the integrity of the critical tiger habitat with adequate dispersal for tiger species, and which aim at promoting co-existence between wildlife and human activity with due recognition of the livelihood, developmental, social and cultural rights of the local people, wherein the limits of such areas are determined on the basis of scientific and objective criteria in consultation with the concerned Gram Sabha and an Expert Committee constituted for the purposes. 

(5) Save as for voluntary relocation on mutually agreed terms and conditions, provided that such terms and conditions satisfy the requirements laid down in this sub-section, no Scheduled Tribes or other forest dwellers shall be resettled or have their rights adversely affected for the purpose of creating inviolate areas for tiger conservation unless – 

(i) the process of recognition and determination of rights and acquisition of land or forest rights of the Scheduled Tribes and such other forest dwelling persons is complete;

(ii) the concerned agencies of the State Government, in exercise of their powers under this Act establishes with the consent of the Scheduled Tribes and such other forest dwellers in the area, and in consultation with an ecological and social scientist familiar with the area, that the activities of the Scheduled Tribes and other forest dwellers or the impact of their presence upon wild animals is sufficient to cause irreversible damage and shall threaten the existence of tigers and their habitat;

(iii) the State Government, after obtaining the consent of the Scheduled Tribes and other forest dwellers inhabiting the area, and in consultation with an independent ecological and social scientist familiar with the area, has come to a conclusion that other reasonable options of co-existence, are not available;

(iv) resettlement or alternative package has been prepared providing for livelihood for the affected individuals and communities and fulfills the requirements given in the National Relief and Rehabilitation Policy;

(v) the informed consent of the Gram Sabhas concerned, and of the persons affected, to the resettlement programme has been obtained;

(vi) the facilities and land allocation at the resettlement location are provided under the said programme, otherwise their existing rights shall not be interfered with.

Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006

(sections 2(b) and 4(2))

2(b):  “critical wildlife habitat” means such areas of National Parks and Sanctuaries where it has been specifically and clearly established, case by case, on the basis of scientific and objective criteria, that such areas are required to be kept as inviolate for the purposes of wildlife conservation as may be determined and notified by the Central Government in the Ministry of Environment and Forests after open process of consultation by an Expert Committee, which includes experts from the locality appointed by that Government wherein a representative of the Ministry of Tribal Affairs shall also be included, in determining such areas according to the procedural requirements arising from sub-sections (1) and (2) of section 4;

[...]

4(2) The forest rights recognized under this Act in critical wildlife habitats of National Parks and Sanctuaries may subsequently be modified or resettled, provided that no forest rights holders shall be resettled or have their rights in any manner affected for the purposes of creating inviolate areas for wildlife conservation except in case all the following conditions are satisfied, namely:-

(a) the process of recognition and vesting of rights as specified in section 6 is complete in all areas under consideration;

(b)  it has been established by the concerned agencies of the State Government, in exercise of their powers under the Wild Life (Protection) Act, 1972, that the activities of impact of the presence of holders of rights upon wild animals is sufficient to cause irreversible damage and threaten the existence of said species and their habitat;

(c)  the State Government has concluded that other reasonable options, such as, co-existence are not available;

(d) a resettlement or alternatives package has been prepared and communicated that provides a secure livelihood for the affected individuals and communities and fulfills the requirements of such affected individuals and communities given in  the relevant laws and the policy of the Central Government;

(e) the free informed consent of the Gram Sabhas in the area concerned to the proposed resettlement and to the package provided has been obtained in writing;

(f) no resettlement shall take place until facilities and land allocation at the resettlement location are complete as per the promised package:

Provided that the critical wildlife habitats from which rights holders are thus relocated for purposes of wildlife conservation shall not be subsequently diverted by the State Government or the Central Government or any other entity for other uses:

ANNEXURE II

Paragraph 4.9 of the Revised Guidelines on Project Tiger, February 2008

4.9 Deciding inviolate spaces for wildlife and relocation of villagers from

     core or critical tiger habitats in Tiger Reserves within a timeframe

     and settlement of rights (settlement of rights is a new activity) (non

     recurring)

     The Wild Life (Protection) Act, 1972, as well as the Scheduled Tribes and

     Other Traditional Forest Dwellers (Recognition of Forest Rights) Act,

     2006, require that rights of people (Scheduled Tribes and other traditional

     forest dwellers) recognized in forest areas within core/critical

     tiger/wildlife habitats of tiger reserves/protected areas may be modified

     and resettled for providing inviolate spaces to tiger/wild animals. This

requires payment of compensation (rights settlement in addition to the

relocation package offered under the CSS at present). Chapter IV of the

Wild Life (Protection) Act, 1972 (Section 24) provides for acquisition of

rights in or over the land declared by the State Government under Section

18 (for constituting a Sanctuary) or Section 35 (for constituting a National

Park). Sub-section 2 of Section 24 of the Wild Life (Protection) Act,

authorizes the Collector to acquire such land or rights. Therefore, payment

of compensation for the immovable property of people forms part of

modifying / settling their rights which is a statutory requirement.

The ongoing study and the analysis of the available research data on tiger

ecology indicate that the minimum population of tigresses in breeding age,

which are needed to maintain a viable population of 80-100 tigers (in and

around core) require an inviolate space of 800 -1000 sq km. Tiger being

an umbrella species, this will also ensure viable populations of other

wild animals (co-predators, prey) and forest, thereby ensuring the

ecological viability of the entire area / habitat. Thus, it becomes an

ecological imperative to keep the core areas of tiger reserves inviolate for

the survival of source populations of tiger and other wild animals.

Based on the recommendations of the Professional Agency, a new

package for village relocation/rehabilitation has been proposed, with the

following options / norms, which adequately covers the National

Rehabilitation and Resettlement Policy, 2007, while taking into

consideration the difficulties / imperatives involved in relocating people

living in forest areas:

         The proposed package has two options:

         Option I “ Payment of the entire package amount (Rs. 10 lakhs

         per family) to the family in case the family opts so, without

         involving any rehabilitation / relocation process by the Forest

         Department.

         Option II“ Carrying out relocation / rehabilitation of village from

         protected area / tiger reserve by the Forest Department.

  (i)    In case of option I, a monitoring process involving the District

         Magistrate of concerned District(s) would be ensured so that the

         villagers rehabilitate themselves with the package money provided

         to them. In this regard, a mechanism involving handholding,

         preferably by external agencies should also be ensured, while

         depositing a considerable portion of the amount in the name of the

         beneficiary in a nationalized bank for obtaining income through

         interest generated.

  (ii)   In case of option II, the following package (per family) is

         proposed, at the rate of Rs. 10 lakhs per family:

      (a) Agriculture land procurement                   :   35% of the total package

             (2 hectare) and development

     (b)    Settlement of rights                          :   30% of the total package

     (c)    Homestead land and house construction         :   20% of the total package

     (d)    Incentive                                     :   5% of the total package

     (e)    Community facilities commuted by the          :   10% of the total package

            family (access road, irrigation, drinking

            water, sanitation, electricity, tele-

            communication, community center,

            religious      places      of       worship,

            burial/cremation ground)

        (iii)    The relocation process would be monitored / implemented

                 by the following two Committees:

 (State level Monitoring Committee)

  (a) Chief Secretary of the State               -       Chairman

  (b) Secretaries of related departments         -       Members

  (c) State Principal Chief Conservator          -       Member

     of Forests

  (d) Non-official members of respective         -       Members

      Tiger Conservation Foundation

  (e) Chief Wildlife Warden                      -       Member-Secretary

(District level Implementing Committee for ensuring convergence of

other sectors)

(a) District Collector                                -     Chairman

(b) CEO                                               -     Member

(c) Representative officials from:                    -     Members

    PWD, Social Welfare, Tribal Department,

    Health Department, Agriculture Department,

    Education Department, Power and Irrigation

    Departments

(d) Deputy Director of the Tiger Reserve/PA           - Member Secretary

(iv) The above cost norms are indicative in nature to facilitate

        flexibility for State/site specific situation, and may be modified to

        allow inter component as well as inter family adjustments by

        respective State Governments as per site specific requirements.

   (v) The relocated village would be taken up on a priority basis for eco

        development as well as local development through convergence of

        District level schemes.

   (vi) The labour oriented works involved in the relocation process

        would be preferably implemented through the villagers who are

        being relocated, so that they derive benefits out of the same apart

        from ensuring the field implementation to their satisfaction.

   (vii) In case resettlement has been done on a forest land, the new

         settlement will be eligible for access to forest resources for their

         bonafide use through the village level committee and Gram

         Sabhas.

  (viii) The District Administration would facilitate fair price shop,

         education, health center close to the relocated site.

   (ix) â€œHandholdingâ€� after relocation would be ensured through the

         forest department with ongoing ecodevelopmental inputs through

         central assistance and district administration involving

         convergence of schemes. In this effort help of competent

         independent agencies may be sought wherever available.

   (x)   The relocated villagers would be given priority for livelihood

         options emanating from the protected area.

  (xi)   In case the cost of relocation including settlement of rights per

         family exceeds Rs. 10 lakhs, the State Government has to meet the

         extra cost.

         The relocation process would be an open ended one, since the

         progress of relocation process would depend on performance by

         States.

